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STATEMENT OF THE CASE.

On or about January 1st, 1928, appellant borrowed the

sum of $600,000.00, issuing bonds therefor. Methodist

Hospital of Southern CaHfornia, a separate and distinct

CaHfornia corporation from appellant, joined with appel-

lant and appellee and appellee's then co-trustee, John M.

Woods, in the execution of a document entitled ''Mortgage

Deed of Trust," the said Methodist Hospital of Southern

California thereby giving as security for said bonded

indebtedness its hospital plant and equipment. Appellant

defaulted in the payment of certain installments of said
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bonded indebtedness and in the payment of interest

thereon. John M. Woods, the co-trustee of appellee,

having previously resigned, appellee delivered a notice

in writing to appellant and to Methodist Hospital of

Southern California, subsequent to said defaults, declar-

ing the principal and interest of all of the outstanding

and unpaid bonds evidencing said indebtedness immedi-

ately due and payable. Thereafter, in the District Court

of the United States, Southern District of California,

Central Division, appellee in his capacity as trustee, under

the terms of the document above referred to entitled

''Mortgage Deed of Trust," instituted this action for

the recovery of $619,937.50, together with interest on

the sum of $545,000.00 at the rate of 5>4% per annum

from January 1, 1935. Appellee is a citizen of the state

of Missouri, and resides in the city of St. Louis. Appel-

lant is a California corporation. The hospital plant and

equipment of Methodist Hospital of Southern California

are situated in Los Angeles, in the state of California.

No proceedings of any nature whatever have been taken

to foreclose the security given by said Methodist Hospital

of Southern California.

Appellee's complaint contains allegations covering the

following points

:

1. That the amount in controversy exceeds

$3,000.00.

2. That there is a diversity of citizenship.

3. The execution of the "Mortgage Deed of

Trust."

4. The execution of the bonds.

5. The execution of coupons attached to the bonds.
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6. That said "Mortgage Deed of Trust" and said

bonds are in full force and effect except so far as

payments on account of principal and interest have

been made as set forth in said complaint.

7. The resignation of John M. Woods as co-

trustee of appellee.

8. The default of appellant.

9. That notice of election to declare the entire

balance of said bond issue immediately due and pay-

able was given.

10. The balance now due and amount of interest

now claimed.

The bond form is set forth in the complaint and a copy

of the "Mortgage Deed of Trust" is made a part of it

as Exhibit "A," To this complaint appellant filed a gen-

eral demurrer claiming that the complaint did not state

facts sufficient to constitute a cause of action. The

demurrer was overruled, an exception to the ruling being

noted.

Thereafter appellant filed its answer containing allega-

tions covering the following points:

1. The corporate capacity of Methodist Hospital

of Southern California.

2. That Methodist Hospital of Southern Califor-

nia is entirely a separate and distinct entity from
defendant.

3. That Methodist Hospital of Southern Cali-

fornia is not a party to this action.

4. That appellee holds the real and personal prop-

erty given by Methodist Hospital of Southern CaU-
fornia as security for the obligation sued upon.



5. That appellant does not own said property, but

that said property is the sole property of Methodist

Hospital of Southern California.

6. That no proceedings for foreclosure upon said

security have been had or commenced and that unless

the filing of this suit constitutes an election to waive

said security appellee has made no election with

reference to the waiver of the same and still holds

and claims said property as security for said indebted-

ness.

Thereafter appellee's motion for judgment on the plead-

ings was granted, appellant's exception to the granting

of said motion being noted. In due course judgment was

entered in favor of appellee and against appellant for the

sum of $636, 757.29, together with interest at the rate of

7% per annum from July 22, 1935, and the sum of $26.00

for costs. From this judgment, proper leave of court

therefor having been obtained, appellant appeals.

Under the laws of the state of California, where a debt

is secured by a mortgage, the sole action possible upon

the part of the mortgagee is a suit for foreclosure. Where

the debt is secured by a deed of trust, under the decisions

of the California courts, the security must be exhausted

prior to the bringing of a suit upon the debt. The funda-

mental question here presented is the question of whether

the provisions of the California law requiring the exhaus-

tion of security as a condition to the obtaining of a per-

sonal judgment apply to this suit brought in the District

Court of the United States, Southern District of Cali-

fornia, Central Division.
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SPECIFICATION OF ERRORS.

Appellant relies upon the following errors made by the

trial court in its prosecution of this appeal:

1. That the District Court erred in overruling the

demurrer to appellee's complaint filed by appellant

herein.

2. That the District Court erred in granting the

motion of appellee for judgment on the pleadings.

3. That the District Court erred in awarding a

judgment to appellee herein in that:

(a) Appellee's complaint is not sufficient to sup-

port a judgment in favor of appellee herein.

(b) A good and sufficient affirmative defense is

set forth in appellant's answer.

(c) Issues created by the pleadings have not been

disposed of through trial. [Tr. of Rec. 77.]



ARGUMENT.

I.

The District Court Erred in Overruling the Demurrer

to Appellee's Complaint Filed by Appellant Here-

in.

(a) The complaint contains no allegation of the fore-

closure or waiver of the security given by Methodist

Hospital of Southern CaHfornia to secure appellant's

indebtedness. [Complaint, Tr. pp. 4-63.]

(b) In the state of CaHfornia an independent action

on an obligation secured by either a mortgage or deed of

trust may not be brought without first exhausting the

security.

Section 726 of the Code of Civil Procedure of the state

of California, which is the first section in chapter I of

title X of said code, states the rule with reference to

mortgages as follows:

''There can be but one form of action for the

recovery of any debt, or the enforcement of any right

secured by mortgage upon real or personal property,

which action must be in accordance with the provi-

sions of this chapter."

A similar rule applies in the case of trust deeds. The

leading case upon this subject, the case of Powell r. Pati-

son, 100 Cal. 236, declares the following rule:

"The court cannot properly render a personal judg-

ment against the makers of a promissory note which

is secured by a valid deed of trust before the security

has been legally exhausted." (The quotation is from

the syllabus.)
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That case is followed by the case of United Bank & Trust

Co. V. Brown, 203 Cal. 359, and the case of Bank of Italy

V. Bentley, 217 Cal. 644. The following discussion from

the latter case beginning on page 648 is important

:

"With these preliminary observations, we turn

now to a direct discussion of the question presented,

viz., whether, in this state, it is permissible to sue

on a promissory note secured by a deed of trust

without first exhausting the security or showing that

it is valueless. It is our opinion that, in the absence

of some unusual circumstance not present in this

case, an independent action on a note secured by a

deed of trust may not be brought by the holder of

the note unless and until the security is exhausted.

This conclusion is based on two major premises

:

1. That this court has already directly so held in

one case and, by necessary implication, reached the

same conclusion in another and later case; and

2. That when the history of deeds of trust in

this state is considered, the contract between the

parties must be held to impliedly provide that the

land constitutes the primary fund to secure the debt,

and that a sale under the deed of trust will be had

before a suit may be commenced on the note.

The first premise is based on the case of Powell

V. Patison, 100 Cal. 236 (34 Pac. 677), and on the

later case of United Bank & Trust Co. v. Brown,

203 Cal. 359 (264 Pac. 482). In Powell v. Patison,

supra, the plaintiff sued to foreclose two instruments

as mortgages, one clearly a mortgage, the other

apparently a deed of trust in form, but alleged to

be a mortgage. The trial court allowed foreclosure
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of the mortgage and refused to foreclose the deed

of trust, but rendered a personal judgment in favor

of plaintiff for the amount secured by the deed of

trust. Plaintiff api^ealed from that portion of the

judgment denying his right to foreclosure and de-

fendant appealed, among other things, from the per-

sonal judgment upon the note secured by the deed

of trust. The two appeals were treated separately

by the court. On the plaintiff's appeal from the judg-

ment denying foreclosure of the deed of trust (100

Cal. 234 (34 Pac. 676)) this court reversed the lower

court on the ground that the precise nature of the

instrument could not be determined from the record.

On the appeal of the defendant from the personal

judgment on the note secured by the instrument in

the form of a deed of trust, this court, without refer-

ring to the ambiguous nature of the instrument,

reversed the lower court. Through its opinion the

court referred to the instrument as a Valid deed of

trust,' and held, in no uncertain language, that no

personal action would lie on a note so secured until

the security had been exhausted. At page 239, the

court stated:

'The claim that the court erred in rendering a

judgment against the defendants on their promissory

note secured by a valid deed of trust, and which was

also sought to be foreclosed as a mortgage in this

action (see case No. 18002, just decided by this court,

ante, p. 234) must be sustained, for the reason that

it is well settled on authority in this state that "a.

personal judgment on a secured debt before the secu-

rity has been legally exhausted is erroneous."

'The personal judgment against the defendants

Patison on their note, secured by a valid deed of

trust, ... is reversed, . , .'
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What was there said cannot be considered as dicta.

Even if the two appeals be considered together, at

most there were alternative grounds given for the

opinion, and one of these alternative grounds was

that no personal action could be maintained on a note

secured by a deed of trust until the security had been

legally exhausted. It is well settled that where two

independent reasons are given for a decision, neither

one is to be considered mere dictum, since there is

no more reason for calling one ground the real basis

of the decision than the other. The ruling on both

grounds is the judgment of the court and each is of

equal vaHdity. (People v. Reid, 195 Cal. 249 (232

Pac. 457, 36 A. L. R. 1435); East Bay Municipal

Utility Dist. v. Kieffer, 99 Cal. App. 240, 260 (278

Pac. 476, 279 Pac. 178); Union Pac. Ry. Co. v.

Mason City & Ft. D. R. Co., 199 U. S. 160 (26 Sup.

Ct. 19, 50 L. Ed. 134); 7 Cal. Jur. 641, Sec. 45.)

It must be held that Powell v. Patison, supra, consti-

tutes a direct and unequivocal holding that the secu-

rity must be exhausted before an action will lie on

a note secured by a deed of trust. As will hereafter

appear, this case has never been reversed or modified,

and the rule therein enunciated must now be held to

have become a rule of property which may not now
be disturbed.

The second case reaching the same result is United

Bank & Trust Co. v. Brown, supra. Although the

opinion does not directly mention the point, the case,

on its facts, necessarily stands as a direct authority

on the question. Here the action was to recover an

alleged balance due on two promissory notes secured

by a deed of trust, after the security had been sold

at a trustee's sale. The defense to the action was

that proper notice of the sale had not been given;

that the sale was therefore void; that it followed that
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the security had not been exhausted and that there-

fore the action had been prematurely brought. The

trial court so found and this judgment was affirmed

on appeal. Although there is nothing directly said

in the opinion on the point involved in the present

appeal (although discussed in the briefs) the con-

clusion reached is a substantial affirmance of the

rule that the security must be exhausted before a suit

will lie on the note. The judgment of the trial court

could not have been affirmed upon any other theory.

This is so because if a valid sale were not a con-

dition precedent to an action on the note, plaintiff

would have been entitled to a judgment on the note

whether or not a valid sale had been had.

The Patison and Brown cases would seem fully

and completely to settle the point involved were it

not for dicta in several cases questioning the effect

of the Patison case. Appellant contends that these

more recent cases have modified the rule therein

enunciated. This is not so. The case relied on by

defendants most strongly is Herbert Kraft Co. v.

Bryan, 140 Cal. 7Z {IZ Pac. 745). Here, as in the

Brown case, the action was for a deficiency after a

sale under a deed of trust. The defendant contended

that the sale was invalid. The court held that the

sale was valid and further held, on well settled

authority, that a suit on the note for a deficiency

after a valid sale would lie. That was the only

point actually decided by the case. The court ex-

pressly refused to decide whether a suit could be

maintained on a note secured by a deed of trust before

a valid sale. In so doing, however, the court used

the following language:

'Respondent contends that this action can be main-

tained on the promissory note independent of the

deed of trust, and whether or not the security under
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that deed had been exhausted, and that therefore it

is immaterial whether there was a valid sale to plain-

tiff, or any sale at all; but under the views above

expressed it is not necessary to here determine this

question. It may be said, however, that the question

is not concluded by the fact that section 726 of the

Code of Civil Procedure merely provides that there

shall be only one action for a debt secured by a mort-

gage, and that a trust-deed is not a mortgage. As-

suming that a trust-deed is not within that section,

still there are other considerations to be weighed in

determining whether a creditor who has accepted

such a deed as security has not contracted to pursue

the terms of the deed when he attempts to forcibly

collect the debt. In Savings & Loan Soc. v. Burnett,

106 Cal. 514 (39 Pac. 923), it is said—though per-

haps not decided—that the grantor retains the right

to a conveyance on payment, "and to a sale as pro-

vided in case of default" ; and this right seems to

be indicated in other cases. Powell v. Patison, 100

Cal. 236 (34 Pac. 677), can hardly be considered

authority on the point. When in that case the court

said that "It is well settled by authority in this state

that a personal judgment on a secured debt before

the security had been legally exhausted is erroneous,"

it must have had in mind security by mortgage, for

in all cases cited as authority on the point—Barbieri

V. RamelH, 84 Cal. 154 (23 Pac. 1086); Crim v.

Kessing, 89 Cal. 478 (26 Pac. 1074, 23 Am. St. Rep.

491), and Biddel v. Brizzolara, 64 Cal. 354 (30 Pac.

609)—a mortgage only was involved. We have been

referred to no other case where it has been directly

held that an action cannot be maintained on a secured

indebtedness without first exhausting the security,

where the security was not a mortgage. . . . We
have noticed the subject to this extent, because it has
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been elaborately discussed and because what has been

said may possibly be of some aid in examining" the

question hereafter, if it should ever necessarily arise

in some future case.' (See, also, the same case in

department, Herbert Craft Co. v. Brian, 6 Cal.

Unrep. 923 (68 Pac. 1020).) What was said by

the court in the bank opinion was clearly designated

as mere dicta and cannot, for that reason, be held to

have modified or overruled Powell v. Patison, supra.

Plaintiff also refers us to Commercial Nat. Bank

V. Catron, 50 Fed. (2d) 1023, recently decided by

the Circuit Court of Appeals of the Tenth Circuit.

This was an action by the bank against the maker

of two promissory notes executed and payable in this

state. The notes were secured by deeds of trust on

California real property. The only point decided by

the court was that the prohibitory provisions of sec-

tion 726 of the Code of Civil Procedure were proce-

dural in nature and that the provisions of that section

are binding only on the state courts and are not

binding in cases in the federal courts. The federal

courts have long applied this rule to mortgages (Max-
well V. Ricks, 294 Fed. 255), and so, of course,

applied the same rule to deeds of trust. Although

it is true that the court declared that even in Cali-

fornia the provisions of section 726, supra, did not

apply to deeds of trust and that a personal action

could be maintained on a note secured by a deed of

trust without exhausting the security, a reading of

the opinion clearly indicates that what was there said

was not necessary for the decision."

(c) Unless the decision in this case is in accordance

with the rule of the California courts, the obligation of

the contract herein involved will be impaired in violation

of the safeguards of the Constitution.
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The second premise referred to in the argument quoted

from the case of Bank of Italy v. Bentley (supra) is as

follows

:

"2. That when the history of deeds of trust in

this state is considered, the contract between the

parties must be held to impliedly provide that the

land constitutes the primary fund to secure the debt,

and that a sale under the deed of trust will be had

before a suit may be commenced on the note."

Therefore, under the clear statement of the California

law, the agreement between the parties to this suit and

Methodist Hospital of Southern California clearly in-

cluded as an essential part of it, the implied agreement

that the plant and equipment of Methodist Hospital of

Southern California, as the primary fund to secure the

bonded debt, would be applied to the debt through fore-

closure prior to any suit against appellant. The Supreme

Court of the United States has long recognized a rule

which requires that the District Court of the United

States, Southern District of California, Central Division,

in such a situation as is here presented, be bound by the

rule of the California Supreme Court above enunciated.

The case of Clark v. Reyhurn, 19 L. Ed. 354, at 356,

8 Wall. 318, at 324, states the rule as follows:

'Tn this country the proceeding in most of the

states, and perhaps all of them, is regulated by stat-

ute. The remedy thus provided when the mortgage

is executed enters into the convention of the parties,

in so far that any change by legislative authority

which affects it substantially, to the injury of the

mortgagee, is held to be a law 'impairing the obliga-

tion of the contract' within the meaning of the pro-

vision of the constitution upon the subject."
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Another quotation stating the rule, which has been

repeatedly emphasized by the United States Supreme

Court, is the following" from the case of Edwards v.

Kearsey, 96 U. S. 595, 24 L. Ed. 793:

".
. . the remedy subsisting in a state when

and where a contract is made and is to be performed

is a part of its obligation, and any subsequent law

of the state which so affects that remedy as substan-

tially to impair and lessen the vakie of the contract

is forbidden by the constitution, and is, therefore,

void."

The conclusion that the recognition of the constitutional

safeguards to which appellant is entitled under holdings

of the Supreme Court of the United States requires the

following of the California rule in this case is inescapable.

(d) The holdings of the federal courts require the

conclusion that the California law demanding the exhaus-

tion of the security prior to suit applies in this case.

The federal courts must follow, in such a case as is

here presented, the law of the state in which the district

court involved is located. The general principle is stated

in the case of Williams v. Gold Hill, 96 Fed. 454, at 465

:

''That the statute law of the states must furnish

a rule of decision to this court as far as they com-

port with the Constitution of the United States in

all cases arising within the respective states, is a

position that no one doubts. Nor is it questionable

that a fixed and received construction of their re-

spective statute laws in their own courts makes, in

fact, a part of the statute law of the country, how-

ever we may doubt the propriety of that construc-

tion."
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Simkins Federal Practice, section 344, page 247, states

the correct rule by declaring- that statutes controlling

mortgages and other liens on property in the state, both

real and personal, control the federal courts. The general

rule for the guidance of the federal court is stated in the

case of Mcllvanc v. Isley, 96 Fed. 62, at 69:

"The jurisdiction of this court attaches because of

a diversity of citizenship. The issue relates to realty

situate in the state of North Carolina. The rules

laid down by the courts of that state as to the en-

forcement of mortgages of realty therein are very

much in the nature of rules of property, A conflict

of decision upon a matter of local law between the

state and the federal courts should always be avoided,

if possible. If a doubt exists, that doubt should be

solved in favor of the decision of the state court."

The Supreme Court has consistently held that where

substantial rights are involved, the federal courts must

follow the rule of the state in which the property is sit-

uated and the suit brought. The following are examples

of such holdings:

In the case of Union Mutual Life Ins. Co. v. Hanford,

36 L. Ed. 118, 143 U. S. 187, which originated in the

District Court of northern Illinois, the syllabus sum-

marizes the holding as follows

:

"1. The remedy of a mortgagee against a sub-

sequent grantee of mortgaged premises who by the

terms of the conveyance to him agrees to assume

and pay the mortgage, is to be determined by the law

of the place where suit is brought."

"2. By the law of Illinois the mortgagee may sue

at law a grantee whom by the terms of an absolute

conveyance from the mortgagor, assumes the pay-

ment of the mortgage debt."



—18—

The syllabus in the case of Willard v. Wood, 34 L. Ed.

210, 135 U. S. 309, summarizes a like holding:

"1. The lex fori governs as to the form of rem-

edy, whether it must be in covenant or assumpsit, at

law or in equity.

"2. A suit against the grantee of a mortgagor

to enforce the payment of the mortgage debt which

he has, in the deed, assumed to pay, brought in the

District of Columbia, is governed by its law, as to

the form and nature of the remedy, although the

deed and mortgage were made in New York and the

land is situated there."

The case of Haggart v. Wilczinski, 143 Fed. 22, at 26,*

which originated in a Mississippi Circuit Court, states

the general rule as follows

:

"The settled law of a state on the subject of mort-

gages is regarded as a rule of property, and the fed-

eral courts are governed by the statutes and deci-

sions of the courts of last resort in the state where

the property mortgaged is situated, and where the

controversy arose. Parker v. Dacus, 130 U. S. 43,

9 Sup. Ct. 433, 32 L. Ed. 848 ; Bacon v. N. W. M. L.

I. Co., 131 U. S. 258, 9 Sup. Ct. 787, ZZ L. Ed. 128;

Dugon V. Beckett, 129 Fed. 56, 63 C. C. A. 498."

"In Mississippi, the mortgagor is the owner of the

legal title to the land until a valid foreclosure of the

mortgage. This is true against everybody, but is

subject to this exception. After breach of the con-

dition of the mortgage, the mortgagee may maintain

ejectment against the mortgagor to recover the mort-

gaged land as means of enforcing the security. Buck-

ley V. Daley, 45 Miss. 338; Freeman v. Cunningham,

57 Miss. 67."



How, then, can this court ignore the holding of the Cali-

fornia Supreme Court that the land constitutes a prior

fund for the security of the debt, and that therefore the

debtor is entitled by law to have the security first applied?

This case is brought in the United States District Court

for the Southern District of CaHfornia, Central Division.

Under all these holdings the law of California is binding

upon that District Court.

The United States Supreme Court has placed upon the

district courts the absolute obligation to follow, in such

a case as this, the local law fixed by the decisions of the

courts of the respective states in which they operate.

Innumerable decisions might be cited to add force to

this conclusion. The following are further examples

:

"Where, however, the decision of the state court,

though based upon the common law, is deemed of

an application especially local, this decision is given

as authority almost as great as would be assigned to

it if it constituted a state statute."

Percy Summer Club v. Astle, 163 Fed. 1.

"We are aware that there is great diversity in the

rulings on this question by the courts of the several

states; but, whatever may be our individual views as

to what the law ought to be in respect thereto, there

is so much of a local nature entering into chattel

mortgages that the court will accept the settled law

of each state as decisive in respect to any case arising

therein."

Etheridge v. Sperry, 139 U. S. 277, 35 L. Ed. 171.

"In Dooley v. Pease, 180 U. S. 126, Sup. Ct.

329, 45 L. Ed. 457, a case which involved the power

of the owner of personal property to sell it and still
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remain in possession of it, so as to exempt it from

seizure and attachment, the court said:

'It is equally well established that the courts of

the United States regard and follow the policy of

the state law in cases of this kind.'
"

Grain v. Fidelity, 238 Fed. 693, at 704.

The latter two cases are cited by reason of the general

rule above referred to that statutes controlling mortgages

and other liens on property in the state alike control the

federal courts whether real or personal property is in-

volved. (Simpkins Federal Practice, supra.)

The same principle is further emphasized by the cases

of Maxwell v. Ricks, 294 Fed. 255, and Commercial

National Bank v. Catron, 50 Fed. (2d) 1023, which are

of extreme importance in the consideration of this case.

The case of Maxwell v. Ricks arose in the United States

District Court for the Northern Division of the District

of Washington and was a suit upon two promissory notes

secured by a mortgage upon California real estate. On
page 256 of the decision in that case the court explains

its position by stating:

"Nothing in the California statute limits the obli-

gation upon the contract itself, or imposes conditions

upon the exercise of jurisdiction to pursue any rem-

edy available to enforce it outside of the state."

Thus the clear basis of the holding of the case that a

suit can be brought on the debt without foreclosure is

the fact that the suit originated outside of California.

The court goes on

:

"We cannot apply the argument that the right to

have the security taken in satisfaction of the notes
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upon foreclosure is a substantial right 'going to the

substance of the transaction itself, and belongs to the

constitution of the contract' so as to exclude the

jurisdiction of the federal court in another jurisdic-

tion/'

We italicize to emphasize the court's emphasis of the

basis for the ruling. The case goes on:

"Granting full force of the principle that in every

forum a contract is governed by the law with a view

to which it was made. . . ."

which is the principle relied upon by appellant

".
. . and that as to its validity and operation

the contract between Ricks, plaintiff, and Moore, is

governed by the law of California, still the enforce-

ment of the payment of the debt evidenced by the

notes is but a remedy, limited, as already said, in an

action brought in the courts of California, but not

so united with the common-law right as to preclude

the maintenance of an action on the debt in the

federal court, where the necessary diversity of citi-

zenship exists."

Taken alone this latter statement might be held to be a

statement directly contrary to the principle stated by the

Supreme Court of the state of California. As a basis

for such a conclusion, the latter part of the above state-

ment is mere dictum. However, the opinion in Maxwell

V. Ricks proceeds to limit the effect of the latter statement

above quoted by referring to the case of Tennessee Coal

Co. V. George, 233 U. S. 354, 58 L. Ed. 997, and quoting
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as a basis for its decision in the Maxwell v. Ricks case

the principle that a state

—

"cannot create a transitory cause of action and at

the same time destroy the right to sue on the transi-

tory cause of action in any court having jurisdiction.

The jurisdiction is to be determined by the law of

the court's creation and cannot be defeated by the

extraterritorial operation of a statute of another state,

even though it created the right of action."

Finally the court concludes the opinion in Maxwell v.

Ricks by saying:

"Plaintiff having the right to sue on the debt in

the federal court in Washington, could waive the

security and enforce the obligation by means of any

remedy given by the law of the forum (Simon v.

Southern R. Co., 236 U. S. 115, 33 Sup. Ct. 255,

59 L. Ed. 492), and there is nothing in the statute

of California which indicates an attempt to impair

the obligation of the debt or the transitory character

thereof, or to impinge upon the right of the owner

and holder of the note to proceed in any court to

which he might resort under the laws of the United

States."

In other words the basis of the decision is two-fold:

1. The waiver of the security.

2. The lack of any statute in the state of Washington,

the lack of any provision in the "law of the forum" which

would require the prior foreclosure of the security.

Neither situation prevails in this case.
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The case of Commercial National Bank v. Catron arose

in the District Court of New Mexico. It was a suit upon

notes secured by a deed of trust upon CaHfornia property.

New Mexico had no statute requiring preHminary exhaus-

tion of the security, so while the property given as secu-

rity was located in California, the court held (page 1024) :

"It may well be added it is the general rule that

in the absence of a restrictive statute in force where

suit is brought, a secured creditor has a remedy on

either his demand or security, or both, and the law

of the forum governs as to the character and extent

of the remedy. 41 C. J. 839; 1 C. J. 56, 57. And
we find no statute in New Mexico which affects the

remedy of the bank on the note."

The cases of Maxwell v. Ricks and Commercial National

Bank V. Catron are the most persuasive of all those cited

in compelling the conclusion that the federal law requires

the following of the laws of the state of California by

the District Court of the United States, Southern District

of California, Central Division, in deciding this case.

(e) The complaint, therefore, does not state facts suf-

ficient to constitute a cause of action in that no waiver

or foreclosure of the security is alleged.

It clearly appears from the complaint that the debt is

secured. [Exhibit A attached to complaint, Tr. of Rec.

19-63.] Without allegations that either the security is

waived or has been foreclosed, the complaint does not

provide any basis upon which a judgment might be ren-

dered against appellant. If the interpretation placed upon

the authorities above cited is in any measure correct, the

decision that the District Court erred in its ruling is

inevitable.
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II.

The District Court Erred in Granting the Motion of

Appellee for Judgment on Pleadings.

(a) Appellee's complaint does not state facts sufficient

to constitute a cause of action by reason of the absence

of any allegation of waiver or foreclosure of the security.

All of the authorities above quoted have equal applica-

tion to the point here raised.

III.

The District Court Erred in Awarding a Judgment to

Appellee Herein in That:

(a) Appellee's complaint is not sufficient to support a

judgment in favor of appellee herein. (See above.)

(b) A good and sufficient affirmative defense is set

forth in appellant's answer.

The answer was filed herein merely for the purpose of

eliminating any possible question concerning the method

of raising the point urged under 1. The answer clearly

alleges the provision of security by the third party. That

third party Methodist Hospital of Southern California is

not involved in this action. Under the holdings of the

California courts, to permit the appellee to proceed against

the appellant while ignoring the implied provision of the

contract requiring first recourse to the security would be

a clear violation of the constitutional rights of appellant.

The answer was filed to preserve the rights of plaintiff

thus guaranteed even though it might be held that failure

to either waive or exhaust the security does not appear

upon the face of the complaint.
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(c) Issues created by the pleadings have not been dis-

posed of through trial.

This point has application only in the event of a holding

by the court that the allegations contained in the answer

are essential to the raising of the point presented under 1.

Conclusion.

In the last analysis this appeal involves but a single

question, the question of whether merely by reason of

diversity of citizenship the District Court of the United

States, Southern District of California, Central Division,

can ignore the requirement of the laws of California that

the security be exhausted prior to the bringing of an

action upon the debt. To hold that this requirement for

the exhaustion of the security prior to suit does not apply

in this case would not only be a violation of appellant's

constitutional rights through the impairment of an obliga-

tion of its contract under the holding of the case of Bank

of America v. Bentlcy {supra), but would also be the

means of making the courts of the United States a party

to a substantial injustice. The judgment is well in excess

of $600,000.00. The holding of the District Court means

that the entire judgment can be collected against the

appellant and the valuable properties of the Methodist

Hospital of Southern California left free and clear.

Meanwhile the appellee and the bondholders whom he

represents hold a lien in the total amount of the bonded

indebtedness against the property of the Methodist Hos-

pital of Southern California, and at the same time hold

a judgment which constitutes a lien against all property

of the appellant and under which he can proceed to sell

and dispose of all the property of the appellant. Ele-
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mental justice requires that the security given be first

applied before the debt is made the means of depriving

appellant of the property which it owns.

The rights of appellee accrued after the decision in the

case of Bank of Italy v. Bentley (supra), that case having

been decided on April 3, 1933, and the election to declare

a default of the entire amount due being served since

January 1, 1935. [Complaint, Tr. of Rec. p. 16.] It is,

therefore, obligatory that the District Court of the United

States, Southern District of California, Central Division,

recognize the rule laid down in Bank of Italy v. Bentley,

for under such a situation the District Court operating

in the state of California must follow the rule in force

in the state at the time the right accrued, that rule being

that the security must be first exhausted and that to permit

suit upon the debt prior to the exhaustion of the security is

to violate the agreement between the parties.

The judgment of the District Court should be reversed.

Respectfully submitted,

TiCKNOR & Maxwell,

By Roland Maxwell,

Attorneys for Appellant.


